
1825 Connecticut Avenue, N.W.
Suite 918

Washington, DC 20009
(202) 673-5400

FAX (202) 673-5407

July 11, 1991

Mr. Michael Remington
Subcommittee on Intellectual Property

and Judicial Administration
House Committee on the Judiciary
CHOB-207
U.S. House of Representatives
Washington, DC 20515

Dear Mike:

Thank you for faxing the letter from MPAA to me yesterday.
For your information, I am forwarding the CRT's decision concerning
network participation in the satellite carrier royalty fund.

I hope this information helps you.

Sincerely yours,

Robert Cassler
General Counsel

Enclosure
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The Honorable Ml Hughes
342 Carin House ONce BuQding
Washington, D.C. 20610-8RQ

Dear'ongressman Hughes:

Recency the Copyx~t Rayalty Tz@una1 ("CEC") detemihxd that
network program owners are entitled t0 share in the satellite @micr
royalty Rnd under 1'7 U.S.C. Section 119. 59 Fed, Reg. 20,4!4 Q4g 3,
1991j. This detmninatton was based oa a xcacBng of 8ec5on 119(bjg)
that was ~consistent with ttle overall structure of cbection 119 and
congressional intent M est"Lbliehing the late@lie carrier coxapuisazy
license.

The CRl relied on the language of~an 13,9g)(8) ~eh shdes
thai sateHite carrier royalties shaH be distributed "to those cogg&gbt

h h I addi dm~
private home Viewing made by a sateHite carrier." Because that hmgvage
does not +&press'miude newark program ownerI fr&un distr&ution,
the CRT coo,eluded they are entitled to seek satemte emoter royaltfes. 56
Fed. Rag, at 20,418. Jn reaching its conclusion the CRF overlooked the
history and structure of~on 3.19 as a whole and Nose to ignore "the
plain and clear language niche House Energy and Comxnexee Cozamit!ee
Report wRch sites that network program owners shaB not be eBgble
for sateQite carrier royalty fees," ~

tuoktxzg sole1y Rt the Iaagoage Qf~on 1195)f3). as &e CRT cM.
does not reveal congressional intent for satellite carrier royalties. The
language now in this subsection apgear3 to have resulted kmn aver.ggt.
rather than from a conscious decision to pexxnit royalty distribution to
nebvork. progazn owners. The Satellite Home Viewer Aet was first



introduced in the 99th Congress as H R 5126, and later &c~rmted
into H.R. 5572. ~s hIl created a comyullory 1i~se for sa&&&«

carriage of independent stations only. The original vm~x of Sectian
119 j f3) thus did act need to exclude nark program owners &0m
distribution because ind~endent stations do not carry ne~rh
prQQSX08.

%hen Ms biQ was reintroduced R the 100th Ccmgess as HB.
2848, much of the hmguage &xn the earlier Ml was carried forward
without change. The Ianggage afwhat is now Section 119(b){3) remsdaed
unch:mgcd. %~crise, the monthly royalty rate hew femd ia See50n
1185)(l)QN) eras 12 cents per subscriber for~ station -- the same rate
as found in the earlier bK. 'The scoye of ihe compulloxy license had
been ch;aged, however, t0 encompass network as areal ss independent
station carriage. Thus. as odghaalg introduced, KR, 2848 meed have
requhwd a mon~ royal+ fee of 12 cenN per szxbsarker for )ah
nebvark and independent st&Cons.

Congas cbsxgwi the raced@- aa:e for netvvorh station - in a
manner that shows it kid not intend rapal5ea to be
paid for network programs. The monthly rate for network stations was
xsduced to three cents pex@xbsc29)5T.%$518 the monthly rate fQr

independent stations remained at 1Q centS yex SubsCriber. bt set5ag
this rate di8'erential. Congress stated that the fees "agzmdxnate the
same royal@ Sees paid by cable households...and are modeled On those
contained in the 1978 Copyright Act." for the cable compulsory license.
H. Rcp, No. 887 g), 100th Cong. 2d Sess. 22 (1988I.

ln me~ rates for Se&on 1LS, Congress used the same 1/4 rate
for a.etvrorh stations Is compared to independent stations found in Ne
cable royaity rate plan because "the viesrlng of non-nM~R I~p'8KGS On

newark stations is considered to spy~mate 25 percent" of the WMng
of non-network grograxn3 on independent stations. The lower rate for
nebvork stmtions reQects tire lamer ament of non-netter'rograms on
those stations.
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The rate different in Section l lgb)(l)gB} Meets co
Atm.t &at no raya1ties be ~ for network pxc+5pn8. ~ch m k uP
the bulk af the yrogamm]ng on network stations. 2ecsme no replies
are paid for netware yrogr3ms, it fellows that no royalties are avathkle
for distribution to aeter. program 0%918ts. Yet, the CRI s FQJMg~d
allcmr distribution to xetmexk program owners in contravention cf the
structure of the cmrqpessionai phn.

M its ruling, the CRT substituted its mm ratiomQe for that of
Congress in deterxxdnixig that aetworh p~fNm omahas sh~d be
compensatod,. According to the CRT, "the disyarlty in rates csn be
attributed to Ne desire of Congress to establish the same ptpxaent level
for satellite carriers as for cable. thereby avoh5ng uakdr interfndustsy
coxnye5tton." 56 Fed. Beg. at 20,416. This purpose is'no( the one
expressed + Congress (quoted abave) as QN reason why tlute rate
diPereaQal was set. The CRT annot, of amuse, substi&te its eon
jusMcation for that gven 5y Coagee-

The CRT also stated that the policy bd)$xd the )~e xat8 Nsp~p
— "that network progress have already bee comyeLsater — "does not
apply for satellite caLTiers, because they are netvmrh
signals to "white areas'rden," ~ This ra5ona1e is comyleb8y R cctds
%th the legislative amatory of SectIon 119, ivhere Coatless 8etexxaMed
thai network program owners should ~n be eompensateci for ~te
area" carriage of network programs:

The copp~t mvacn of these non-net& M~
en5t3ed to re~+ compguyaWn for Re retransmissions of the programs
to "white areas."

Owners of co k in @~ark
corn ensate n for M tDf LM s&ce ose



contd.
page 4

H Rm ~0 887'M at % (emyh ~1 addeS;~~yy.&.34 Cang. sec.Hl0472 (1988) (Hey. Midtey) (sauce)I

In sum. the Ic@Qatbre history an4 structure of Section 1i9 do xet
eupport the CRT's dedaton to aHcmr aebvceR yrogsxa cwaa's to dalai RrsateSte carrier rayalp dfstribuIcex. MPH wan:Qd ask the Conun&ee torerum this matter and. 8 apymprtate. 4 emsdder icglshative rertsions Nensure that the law is en/brood in a manner cansistent withCoagress'hgaalintentions.

%%%&A %%&A&a&A %&a%~ e&Wm&

7 Network reprcsmtattves indicated that they~ not 84Wng Iny'Omycmse.ikonfor White area" ~age af net~i progr&ms. Q~g~
+~~ra ~Vi Pet: H 0 th,
8 hail J

8 Ch , l00th Caag.. 1st and Qd. Sess. 218
(Mr, Rogers cf 5BC), 24l ger, Malamt Of CBS) and QQS gasp
Kasteruneier) (1989}.
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The Hanorable Ml Hughes
341 Cannvn House Once Btdlding
%'ashington, D.C. 20510-8002

Dear Congressman Hughes:

Recently the Co~Tight Royalty .ribs& ("CRP) dete~sei that
netwerk program owners are entitled to share in the satellite carrier
royalty fund under li T.'.S.G. Section i19. 56 Fed, Rag. 20,414 IMay 3,
1991), Thts detexmLnaUon was based on a reading of Section l 19(b)!31
&bat was inconsistent with the overall structure o& M"ar. ! '.~ ~ 5
congressional wtcnt fn establishing Se aate2~c carrier eumpu1sory
license.

The CRT relied on the ~wage of SeeUnn 1 l9fbl(3) which states
that satellite carrier royQties sbaH be diStributed "to those copyright
owners whose works were included in a secondary traxmnieelon far
prlva.te hOme vieWing ~ade by a Satellite Carrier." BeCau e that hu~ge
docs not expreaaly exdude network prograz. crwnexz fram dismbution,
&e CRT concluded they are entitled tn seek satelote carrier royalties. 56
Fed. Reg, a'.. 20,416, in reaching its conclusion the CRT ~mlaoked the
history sx d structure of'ection 1'.9 as a whole and Dose tc Igr ore the
plain and clear language of the House Energy and Commerce Committee
Report which states that network progeny owners shall not be ehgtble
for satellite carrier royalty fees," ~

Looking sOleiy at the language of SectiOn 1 le%)fs), as the CRT did.
does not reveal congressional intent for satelBte carrier myalties. The
language now in this subsection appe~ to hair resulted from might,
-a&a". tahar. Wm a mnscious decision to permit roya)ty Jistr1budon to
rietwor~;~~,pre~ ~r}ebs. ~e Sa".rl' Po « ~lower Act was Grat
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introduCe.' tne 99th Congress as H.R. 51'R6. sad ~a izicoryarated
into I I'- .."572,. Thfs hill crea~ a ma'yulsory Iccenw for satellite
carriage of independent stations only. 'The orig'ersion of fthm
119(b)(3) thus dM not need to eaelude network program augers &om
Cistribv boa be muse independent stations da not. carry ne cwork
programs.

%he~ th!8 'O'U was ~~n~ucei. w tb"; 'Qth .;~i ~~'«~ ~-
2848 .i,ic'i Ae iav~uagc- irccn the e8rlier t ill was caWed term~
wino ...~e. The langue of what is rLcnv Section 119% JL3j rerum .-M
unchanged, LQrevfse, the monthly rc~aiiy ate inlaw fomd in &~on
1198))(i),'bii was 12 cenN per eubacriba for~ statioD . the same rate
as found in the earlier Ml. The scope of the compulsory licenjse had
been changed, however. to encompass riche)rir, as weQ ss iodependin'.
station cscviage. Thus, as original+ inuoduced. H.H. 2848 mould ham
required a mon.~ ~Q fee of 12 cents per subscriber fo.. txkh
network and independent stations.

Congress chv&ed Ne royal'ate for Get@'orA &uaLIQA in a
manner tabac sham it did not intend rcrpshios to be
l-ad for network programs. The mondi?y rate for network stat)one was
~educed t.a three cents per subscriber. %brie the morlthIIy l'ate for
iridependerit stations remained aj;9 wn& ger subscriber In setting
this rate dNerentia}. Congress stated that the fees "apprceetmate the
sane rr.y4ty fees paid by able house&olds ..and are. woe".el& on those
contai~=r! ',n the IW'8 Co~ght ~" &or the ~able mmpidsc ry Beans'.
'H. Rep, b'o. 887 jG), looth Cong. 2d Sess. 22 (1988).

1~ setting rates hr Sector, t. l9 Cong'ees ijsH the sacr~ ~ i'4 rate
for ~etwerk ~talons as cotnpared to ind~dmt stations f~ ~md ~ the
cable royalty rate plan because "the viewing of non-neoesrL programs oa
network stations ia considered to approximate Z5 gercent'f the &ewing
of rion-network programs on incfependent stations. The lo~er rate for
network stations re6ects the lovrer amount of non-network prograxas on
those stations.
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The rite di%rential tn 8eeUon 1 lQfb)(l)$) rejects conge Wm1
tnter t that no royalties be paid for network yNgrams, wretch make up
the bulk of the progr ~~~ on network stations Hect.e» no royalties
are paid far network programs, it follows that no royalties are Iv ~~le
for distribution to aei~~~a prognara owners, Yet, the CRT"s ruling weird
allow distribution to network program owners in contravention of the
struck'e of the co."preform phd

!ri its r~g, the CRT'ubstituted its oem mtionale for that of
. Congress tn determining that tlehmn'k ~iran owners should be
compensated. According to the CRT, "the disparltv tn rates can be
attributed to the desire af Congress to establish the same p geant )gael
for sateHite carriers as for eaMe. thereby avohhng unfah interindustry
competNon." 56 Fed. Reg. at Q0,4le. This purpose is not the one
expressed by Congress (quoted above) as the reajson why the rate
diEerential was set. The CRI'annot. of ceurse substJb.:t~ &'s cern
justificaUon i'or that given by Cce~~ss

The CRT also stated that the policy behind the cable rate d2spanbr
t-24Lt network pro~~~ have already been c&5pensat& '~-es;iot

apply for satellite carriers, because they are v~mrnfNr g network
signals to 'white areas'rdy." g, WJs mtloaale ts completely at odds
with the legialaUis history of'ection 119, ~vie~ Congress determined
that nehrork program owners shoiild ~n be cempnxsated Sr "white
area" carriage of network programs:

The copyright owners 0& these roon-nettler k pro@ a.;no a ovld be
entitled to receim compensation for the retrar;em!sauna.s ' &he programja
to 'white areas."

Owners of eoterisht in n~.~~.~ mekarris madd not be entitled to
compensation for such retrans~~eefons. sinc~pse ccavrfdht
Owners arezomaensated for national ehstrtbution bv the ne
when the tinct ~~~~& is acauired.
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H, Rep. &~0. 887 jiC't RS (emphasis addeg. ~~g ',A i.o~. Roc,
H|0472 {1888) I~. Markey) (sauej I

ln sum. the legtslauvt history and structure of Seeuon l 1 & do tet
support the RI"s decision to aIivw netwcek pmgram owners Io danu for
sateQite carrier royalty distrlbutton. MPAA wou|d ask the Committee ro
review this matter axlCi. 5 approprlat~ to conMde.'egLslat'.w revisions to
ens;ee that the la~ is enforced in a s:, .-in@...."..&c",c r.& v')'". cor~gr -s~

original ltitentions.

8Lnc creaky,


